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GROCKETT, Justice:

This is a conteet over clairned priorities in the rights to use the waterg
of the Eaat Fork of the virgin Rivcr located in Kane county, utah.

Defendant, Glendale Irrigation Companf, contends that it ie entitled to
priority in taking water represented by ita shares before any water ie available
to the plaintiffs; whereas, the plaintiffs, Orderville lrrigation Cornpanl, Mount
Carrnel Irrigation Company, et al. contend that their rights to use the watere
of that strearn are on a par with those of the defendant, and that whatever water
ie available ehould be allocated on a ehare-and-share-alike basis.

Upon the eseential docurnentary evidence, rnutual responses to inter-
rogatories and the depositions of witnesses, which appear to be substantially
the evidence which would have been available on a trial both partiee rnoved for
Eurunary judgrnent which the district court granted in accordance with the
plaintiffsr contentiong. Defendante appeal.

The firet adjudication of water righte in the East Fork of the Virgin River
was under what is called the t'McCarty Decreerr of April 1900. Therein the
righta of the users were allocated on the basis of 1200 plus shares to water the
6arne nurnber of acres of ground. There waB no specification as to priority datee.
Each ehare waa treated as having an equal right to whatever water wae available
on a proportional baeis.

Pureuant to the general adjudication stahrte, which was enacted ae
Chepter 67, S. L. U. 1919, r euch a proceeding was instihrted in 1923 to deter-
rnine all of the water righte in the Virgin River eystern. The initial decree in
tlret proceeding, known as therrBurton Decreerrwae entered Decernber I2, 1925.
In l93l the court rnade tJ:e final decree in that case, which ie known asrrThe
Cox Decree.rr In both of'theee decrees the dates of origin of the varioug righta
are lieted, including those of the principale to t}ris litigation. Defendant Glen-
dale Irrigation Cornpany wae given a date of I865, while dates of the righte of
the plaintiffs, Mount Carmel Irrigation Cornlnny and Orderville Irrigation
Cornpany, were listed ae l8?0 and l87l respectively.

The evidence ebowa that from tirnc imrnernorial ind prior to the McCarty
Decree of 1900, the parties hereto in uaing the waters of the East Fork of the
Virgin River took dietribution on a baeis proportional to their respective shares;
and that this continued to and including the 1960 season. It also appears that if
the waters of this etrearn were allocated on the basis of date priority as contendcd
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by the defendant, the other userB, exceptdefendant,would receive little or nowater in years of shortage; and that such years of water shortage appear td bemore the rule than the exception. In the epring of 1961, the State Engineer,
acting in accordance with the clairns of defendant Glendale, that it was entitledto take all of its water under first priority by reason of the Cox Decree, firstordered distribution of the water on that basis. In October of that year theplaintiffs brought this action, claiming water for their shares on the share-and-
share -alike proportional basi s.

The first argutnent of the defendant Glendale to be dealt with is that be-
cause the Burton and Cox Decrees listed priority dates and no appeal was takentherefrorn, the plaintiffs are now precluded frorn attacking it by the principlee
of res judicata, lachee, and the statute of lirnitations. The contrary position isthat the rights of the parties were established by the earlier McCarty Decreewhich apecified no prioritiee; and that in the adjudication which resulted in the
Cox Decree the iseue as to the right to use water according to date of priority
was not litigated; and that the listing of the datee was never intended by the courtnor by the parties, to change their rights to take water on a baeis proportional
to their ehares as they had always been recognized..

In regard to the plea of res judicata and too long delay in filing'this action,it is not to be doubted that whatever iesuea were litigated and adjudicated by tJ-e
Cox Decree are now concluded and cannot be raised. 2 But it is irnportant to
keep in rnind that we are not here concerred with the usual type of judgrnent. An

ater, the amount of which necessarily
?quitylt-tt tle ri.ghts in th-eir con:ucn a dqprgq.that th9 Court has- con-to 6ee that its provisions aie-being

to the tnanner or arnount of use; or
where there are uncertainties in the decree which give rise to a genuine diepute
as to the righte of the parties concerning the use of auch waterB, neither the rule
of res judicata nor the statute of lirnitations prevents resort to the courts to
aettle such a controverBy. Under the facte here shown the answer to the defen-
dantrs clairn of laches is readily apparent. The plaintiffe have not slept on their
rights any tnore than has the defendant Glendale by not actually taking the water
it clairne the Cox Decree entitled it to until the sea6on of I961, when this action
waa brought.3

The parties aingle out and place ernphaeie on the portione of the Cox Decree
which they regard as favorable to their positions. The decree iteelf is exteneive
and cornplex as are the proceedings and the history which produced it. Without
going into extensive detail as to the specification of the water rights of these
partiee ae reflected thereby, it can be said advisedly that it is not clear there-
frorn whether it was intended that theee parties were to receive water proportion-
ate to their shares, ae contended by the plaintiffs, or on the basis of date priority,
as contended by the defendant; and there is no showing that issue was joined on
this queetion, or that it wae litigated or intended to be litigated and settled by
that decree- Thia further fact seerns quite aignificant. In the paragraph relating
to claceification of rights, there are three general classee of water rights set
forth in that decree. CIass I includes thoee listed as dating prior to I89l; Class 2
includee those frorn I89l to 1903; and Class 3 those subsequent to 1903. As to
the first two classes it does not rnention that the rights.t" to be regulated accord-
ing to date priority, but ae to the third clase, it is stated:

All rights initiated by application r:nder the Act of March 12,
1903 and eubseguent acte are included in CIass 3, and take

office of the State Engineer.

The exprese indication that the rights in Claes 3 take priority according to their
filing with the State Engineer could well be taken as irnplying that no such priority

Z. See 2 Freernan, Judgrnenta, S 625 (5th Ed. I9Z5l.
3. For a discussion of lachee where the partieB assert adverse clairns and
neither has rnade a tnove, see the recent case of Walker v. Walker, lZ Utah 2d,53,
404 P.2d 253.
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was intended to the shareg as within Classes I and Z. The rnaxirn, expreesiounius est exclusio alterius, tn€aning where one is expressed others areexcluded, is applicable here'4 A11 of the shares involved in this suit are inClaes I except one ehare owned by defendant Orderville Irrigation Cornpanywhich is in CIaee Z.

Due to the facts above recited and to the uncertaintiee with respect tothe prioritiee in water rights in dispute between these parties, it was properfor the trial court to look to the background. circurnstances and to considerextraneous evidence in deterrnining what was intended by the adjudication of
enerally held that the interpretation
ide by is eorne evidence of their intent.
in for a long period of tirne, and it
by the courts except for cogent and

The plaintiffe call attention to the further irnportant and persuasive
fact that in the general adjudication case which resulted in the Cox Decree.the defendante took a position contrary to their present contentior. t r" t.-
slxtnse to the State Engineerrs proposal therein that the waters of the VirginRiver systern be dietributed accotaitrg to tirne priorities, the parties to theinstant action, including the defendant Glend,ale, joined in filirlg an,,Objectionrlin which they etated that all shares dating prior to 1890 (this would be thesharee in Claes l) ehould have the sarne lriority. This was in accordancewith the McCarty Decree with which theae parties have lived for substantiallyeixty yearB and under which their water rijnts were not dependent on datepriority, but upon equal portions of water for shares heId.

Acceptance and adherence to that decree during all that tirne is eus-tained by the evidence in this caae including the witnesses the defendant
Glendale indicated it would rely on at the trial, and whose depositione weretaken by the ptaintiff. They were the incurnbent preeident, and several pastpreeidents of the Board of Glendale Irrigation Cornpany. Typical is that ofCherles Anderson. He testified that the Board of Directors of Glendale:

rr . . . knew nothing of any decree only the McCarty
Decree ard @ and that was our
instruction when we went down, u"ttt Bishop sorensen
and rnyself. "

In response to questione concerning the distribution of water to
Glendale after the general adjudication *"" 

"o-pleted, Mr. Anderson further
te etified:

Now, after the Burton Decree wag
rights change in any way?

No, only that in the Burton Decree
rnentioned and they werenrt in the

entered did Glendalerg

the priority dates were
McCarty Decree.

o. AII right. As a reeult of that did Glendale start getting
more water?

o.

A.

A. No, they didnrt the cornpany kind
share alike basis.

of went on a ehare and

Irf*ar

5. Trappv. Gordon, 356 nl. roz, ? N.E.zd,g69;Auendorf v. Daily, 6lll.zd577, f 29 N. E.2a 6?3; Merryweather v. pend,leton, 9L Afi2.334,372p.2d335.6' That a contrary poeition deliberately taken and relied upon in a prior judi-cial proceeding ie etrong evidence againat a later inconsietent position and inaolne instancee has been held an estoppel to do so, eee Hatten Realty Co. v.Bayliee, 42 wyo. 69, ?9o p. 56ri and ateo :l c.J.s., Eetoppel sec. Lzr.

d*r:
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***

O. How long did that laet?

A. oh, it laeted until the tirne the Glendare rrrigation cornpanyaeked the state Engineer to grant thern whatJver rights theyhave.

From testirnony of this character, and frorn what has been said herein,there ie substantial basie in the evidence t justify the judgrnent arrived at by
iee hereto including the defendant,
e use of the waters of the East Fork

ional to the share s held and without
the McCarty Decree; and that thiswae not changed by the Burtonand cox Decrees hereinabove referred to.

The defendant chargee the trial court erred in faiting to diequalify him-eelf because of an_affidavit of prejudice they fired pursuant to Rule 53(b), u.R. c.p.etating that he had rnade certain etaternents to solrre of the parties involved indica-
iffs. These observations are pertinent:
to have been made, and the affidavit

ere ie nothing strange or unnatural in
the rnerits of the controversy at the pre-
forthrightly say so.8 Such .., 

"*pr.eeionany disqualification to proceed with thetrial' This would result only when it appear.d th"t, apart frorn his analysie of theissued of fact or law, he had such a bias in favor of one party or prejudice againstthe other that he could not fairly and irnpartially deterrnined the issues. Thieeituation was not ehown to exiet here. rn accordance with the rule, the queetionof the aufficiency of the affidavit was referred to another dietrict judge who con-cluded that the affidavit did not ehow any diequalification of the trial judge. (Allemphaaie ours. )

Affirrned. Costs to plaintiffe (respondenta).

WE CONGUR:

F. Henri Henriod, Chief frretice

Roger I. McDonough, Justice

Leeter A. IiYade, Justice

E. R. Callieter, Jr., Justice

-r. As to trmeliness of filing euch an affidavit,l2l Utah 359, Z4Z p. Zd, ?,97,
see Lepasiotes v. Dinsdale,

8. See McCollurn v. Clothier,
curring opinion of Chief Juetice
judge should be litde rnore than
adornrnent value at that. r'

l2l Utah 3l l, ?4t p .

Wolfe who etated, "I
part of the furniture

Zd 468, particularly con-
see no reason why a trial

and perhaps with little

e
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